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PREFACE. 



It will be readily admitted that every one should acquire 
a general knowledge at least of law, but more especially 
of the law of his own country ; yet the study of even its 
elementary principles and general history is no doubt 
neglected by a large section of the general public. Thus 
the old legal maxim, " Ignorance of the law excuses no 
one," is but imperfectly heeded, if not wholly disregarded. 
Lord Bacon went so far as to say, " I wish every man 
knew as much law as would enable him to keep out of it ;" 
but even if such a consummation were devoutly to be 
wished, there can be but slender prospect of its complete 
fulfilment in this practical age of keen competition in all 
pursuits. 

It may be, however, that the indifference of the public 
to the study of the law is partly due to the prevalent 
notion that the subject is too dry and technical to be 
interesting to any other class than the members of the 
legal profession, and partly to the fact that there is no 
known treatise which gives, in a small compass, any 
comprehensive general survey of the law, although there 
are many excellent works, both elementary and practical, 
which are regarded as standard legal authorities. I have 
therefore endeavoured to furnish within the limits of this 
little manual, a brief outline, or summary exposition, of 
law in general, and the English law in particular, in the 
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earnest hope that the attempt, however feebly executed, 
may not prove altogether unmteresting or miinstructive, 
either to the public in general or to young law students. 
To the latter especially, a general resume of the subject 
may serve as a slight introduction to such historical and 
legal treatises as Sir Matthew Hale's History of the 
Common Law, Reeves' History of the English Law, the 
Commentaries of Blackstone, Stephen, and Broom, 
Williams's Real and Personal Property, and other well- 
known authorities, many of which I have consulted, and 
to some of which I am indebted for portions of the ma- 
terials embodied in my compendium. And although it is 
only intended as a plain outline sketch or legal summar}*, 
I trust it will nevertheless be favourably received in that 
light, and that its perusal may lead to a wider study of 
some of the more elaborate works of merit on the law. 

H. H. Geach. 

London^ May 24/^, 1877. 
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CHAPTER I. 

ON LAW IN GENERAL. 

The term Law bears a wide and comprehensive meaning. 
It has been defined as anything laid down as a rule of 
action, but the designation is used in various senses, ac- 
cording to the nature of the subject-matter to which it is 
applied. In its highest and widest sense, however, the 
term comprises every system or division of law — the 
Divine as well as the human, the moral and civil as well 
as the mental and physical laws. But in its ordinary and 
more limited acceptation, the appellation denotes the law 
or jurisprudence of any particular country, and as such 
embraces what is generally known as the national or mu- 
nicipal law of such country. 

Regarding law as a moral science, its end and aim can 
only be said to be effectually attained when the scales of 
justice are evenly poised, the true object of the law being 
in fact embodied in the word justice, which implies that 
what is due to every man, as his measure of right, shall be 
given to him. Every law, therefore, ought to be a rule of 
right in itself, aiid a rule of even-handed justice when ad- 
ministered. And although one system of law may essen- 
tiall : differ from another in some of its prominent features 
as w ill as its details, yet there are always certain funda- 
mental principles of common justice underlying every 
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it is only right that the laws of every country should be 
made clear and intelligible to the mass of the people, for 
whose benefit and protection they are' enacted, more espe- 
cially as the members of a social community are gener- 
ally bound to yield obedience to the laws of their state, 
unless they render themselves liable to punishment by 
failing to do so. But there are usually three separate 
elements in the municipal laws of a state, i. e., the civil 
laws, which are prescribed by the supreme power of such 
state, for regulating the civil conduct and social actions of 
its subjects. For instance, the rules laid down either com- 
mand what shall be done, in which case they are deemed 
mandatory laws ; or they restrain from allowing to be done 
what has to be forborne, and then they are prohibitory 
laws ; or, lastly, they declare what may be done without 
risk or penalty, and are in that case permissive, or declar- 
atory laws. 

According to the great moralist. Dr. Johnson, " law 
teaches us to know when we commit injury, and when we 
suffer it. It fixes certain marks upon actions, by which 
we are admonished to do or to forbear them. . . . The 
law is the measure of civil right, but if the measure be 
changeable, the extent of the thing measured never can 
be settled. . . . The end of law is protection, as well 
as vengeance. Indeed, vengeance is never used but to 
strengthen protection. That society only is well formed 
where life is freed from danger and suspicion, where pos- 
session is so sheltered by salutary prohibitions, that vio- 
lation is prevented more frequently than punished. . . . 
To punish fraud, when it is detected, is the proper ail of 
vindictive justice; but to prevent frauds and make pun- 
ishment unnecessary is the great employment of legislative 
wisdom." Touching the administration of justice, there is 
force in the old saying that " indifferent laws well admin- 
istered are better than good laws badly administered." 

a* 
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And Shakespeare, in his " Merchant of Venice," gives a 
vivid illustration of justice in its rigid aspect, as admin- 
istered according to the letter, in contradistinction to the 
wise dispensation of justice in conformity with its spirit. 

But whilst every established system of law has, no 
doubt, had its panegyrists, our own laws have also been 
lauded as the perfection of reason. Now Lord Coke truly 
described reason as " the very life of law, for when the 
reason of a law once ceases, the law itself generally ceases, 
because reason is the foundation of all our laws." More- 
over, he remarked that " the law is unknown to him that 
knoweth not the reason thereof ; and that the known cer- 
tainty of the law is the safety of all." 

It must, however, be evident to all unbiased minds, 
after making due allowance for fulsome critics in general, 
that no human institutions, whether legal or otherwise, 
can be absolutely perfect. Granted as a rule that the 
laws of civilised communities are mainly based on reason 
and humanity, nevertheless every system of law must, ac- 
cording to the nature of things human, be necessarily 
more or less imperfect, and its defects may appear either 
in the design or composition of the system itself, or in the 
mode or measure of its administration. At the same 
time, if the essence of any system of law be sound and 
trustworthy, and a just, sound, and uniform administra- 
tion insured, the merits of the legal structure may out- 
weigh its demerits. But as it is certain that no country 
can rank in the van of moral and political progress unless 
it be upheld by the administration of good and stable laws, 
whereby impartial justice as between man and man is 
dealt out to its subjects, so it is equally clear that where 
a harsh and unequal rule of law prevails, discontent must 
be felt, even if it be not rife ; and then anarchy and con- 
fusion usually follow, to be suppressed in cases of need by 
hysical force, although the cure niight have been effected 
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by moral agency. Hence, in times of revolution the first 
duty of a government is to quell any symptoms of sedi- 
tion and lawlessness at all hazards, lest the insurgents 
ride roughshod over the chosen instruments of law and 
order. The great dramatist, in his play of ** Henry VL," 
graphically depicts one of the followers of Jack Cade, the 
rebel, saying, "The first thing we do, let's kill all the 
lawyers;" and Jack Cade instantly replies, " Nay, that I 
mean to do;" and afterwards magnanimously exclaims, 
"Away, burn all the records of the realm ; my mouth shall 
be the parliament of England. . . . And henceforth all 
things shall be in common." Happily, however, in the 
present age, whatever the past may have been, there is no 
purer administration of justice in any part of the globe 
than exists under the legal and constitutional rule of Great 
Britain. 

Having defined what is comprehended in the term law, 
and briefly adverted to the general benefits conferred on 
mankind by the influence and effect of a just system of 
legal administration, it may not be uninteresting at the 
outset of this sketch to point out the broad foundation on 
which the authority of the law generally rests, and then 
trace in outline the main sources and channels connected 
with its history. 

In the first place, it may be remarked that every law im- 
plies, if it does not express, some sanction or command 
whereby obedience may be enforced, and the highest of all 
sanction pertains to the Law of Nature and the Law of 
Revelation. Now the law of nature is understood to have 
arisen out of the natural relations of mankind which were 
established by the Creator, and existed prior to any posi- 
tive precept. It is, in fact, the law given to, or implanted 
in, man's nature, enabling him by the exercise of his reason 
to discern that some courses of action are comformable, 
whilst others are contrary to his nature. This law is com- 
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mon to all mankind, and as Aristotle in his Ethics says, is 
unchangeable, and has the same force all the world over. 
In alluding to it, Blackstone, in his Commentaries, re- 
marks, " The law of nature being coeval with mankind, is 
superior in obligation to any other ; no human laws are 
of any validity if contrary to this." 

It has also been laid down as authority that " the law of 
nature is part of the laws of England," and, moreover, 
that **the proceedings in our courts are founded upon the 
law of England, and that law is again founded upon the 
law of nature and the revealed law of God ; " and that 
if a " right sought to be enforced is inconsistent with 
either of these, the English municipal courts cannot recog- 
nise it." It is a law of nature that one man should not 
injure another, therefore murder and some other offences 
are crimes apart from any human prohibition, besides being 
expressly forbidden by the Divine law. Hence life and 
liberty are regarded as natural rights, because they are 
invested in every man by the laws of his Creator. The 
revealed law as distinguished from the natural law consists 
of the doctrines and precepts of the Supreme Ruler of 
the universe, or, in other words, the revealed will of the 
Almighty. As the Divine law, it is paramount and supreme, 
for it is the light of reason, truth, and justice. On this 
Divine authority, as the fountain-head of all law, primarily 
depend the various systems of human law which settle the 
rights of mankind in their social intercourse with each 
other ; inasmuch as the authority of all those laws con- 
sists, firstly, in the Divine appointment which commands 
all men to obey them ; and, secondly, in the force they 
derive from the temporal powers which compel their due 
obedience. 

Whilst, however, the natural law guides the moral con- 
duct of men, and the revealed law teaches them how to 
fulfil their religious duties, the civil or municipal law of a 
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state regulates its citizens and subjects in the performance 
of their civil or social duties, as well in relation to each 
other as to the state itself. In the Institutes of Justinian 
civil law is defined as " that law which a people enacts for 
the government of itself; " and it is therein stated that 
every community uses partly its own particular laws and 
partly the general laws which are common to all mankind; 
and this definition still applies generally. Thus, the civil 
law of a state defines the limits of its government and 
administration, and adjusts the various rights of its sub- 
jects in their several relations to each other, as well in 
regard to their persons as their property. 

Apart, however, from what are so known as civil or mu- 
nicipal or national laws, there is a moral code or system 
designated International Law, which, although it has no 
binding legal authority, defines to some extent the rights 
and prescribes the duties of nations in their intercourse 
with each other. The rules of international law depend 
partly on the natural law and general principles of justice, 
and partly on treaties entered into between states. 

Judge Story, in his ** Conflict of Laws," says : " The true 
foundation on which the administration of international 
law must rest, is that the rules which ought to govern are 
those which arise from mutual interest and utility, from a 
sense of the inconveniences which would result from a 
contrary doctrine, and from a sort of moral necessity to do 
justice, in order that justice may be done to us in return." 

One of the leading rules of international law is that 
each nation is understood to give effect to the laws of 
another unless its own laws or the principles of justice 
are opposed to them. And it has been held on the authority 
of English law that the comity or law between nations 
" cannot prevail in any case where it violates the law of 
our own country, the law of nature, or the law of God." 

The origin of every antique system of law is necessarily 
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involved in more or less obscurity. With most of the 
ancient nations, however, the law of retaliation {lex talionis) 
commonly prevailed in early times. But as civilisation 
advanced this rude mode of exacting retribution for per- 
sonal injuries gave place to improved legal remedies, 
which were put in operation and administered by courts of 
justice. Moreover, in the early ages of mankind, and before 
the art of writing was generally practised, many of the 
then existing laws were traditional, and were handed down 
as immemorial custom. Yet some of the ancient laws 
were preserved and transmitted in writing. For example, 
the institutions of Moses, known as the Mosaic Law, 
which were promulgated by the great lawgiver upwards of 
three thousand years ago, have been handed down through 
the long series of ages intact, because the Jews had 
authentic written memorials of those very laws as they 
were proclaimed. The Institutes of Menu are also a re- 
markable relic of antiquity as' memorial law. According 
to Buckle, the eminent author of the " History of Civilis- 
ation," this code or collection of laws was framed about 
B.C. 900, and it is still the basis of the Hindu and Burmese 
jurisprudence, whilst the principal features pertaining to it 
remain unaltered to the present day. These Institutes 
were translated into English by the distinguished scholar 
and jurist. Sir William Jones. The laws of some of the 
Greek states were also reduced to writing, for the Greeks 
had their written as well as unwritten laws. The Romans 
again had their famous laws of the twelve tgibles engraven 
on brass, which were published (in part) in 449 B.C., and 
afterwards three successive codes, closing with the great 
code of Justinian. At a later period the Koran, containing 
the sacred laws and faith of Islam, was, as Dean Stanley 
has asserted, written in parts and at different intervals of 
time, as were the Old and New Testament, and it has been 
transmitted as a written memorial of the Mahometan 
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creed. With the Hebrew, the Hindu, and the Mahometan 
laws, however, the religious element is often blended with 
the legal ingredient. So even in this respect the ancient 
differ from the modem systems of law, in which the legal 
constituent generally stands alone. 

With regard to the ancients, history also teaches us that 
their laws, like their kingdoms and empires, were often 
subject to those successive changes which resulted from 
acquisition by conquest. Take, for example, the great 
powers of ancient history — the Babylonian, Assyrian, 
Median, Persian, Grecian, and Roman — and we find that 
they followed each other in due succession. In the epochs 
of their early history, as well as since, the victors acquired 
by the law of conquest not only absolute dominion over 
the soil of the country they subdued, but likewise the right 
to abolish or change the laws and customs of the con- 
quered people ; so that, if new laws were not always im- 
posed, yet changes of sonle kind were made in the laws 
of the vanquished. In this manner various laws were no 
doubt from time to time incorporated with each other, and 
similar results happened in the early conquests of England. 
But of all the nations of antiquity, the Romans left behind 
the most perfect and complete system of law, and most of 
the modem, systems are either based upon it, or largely 
imbued with its spirit. Of the laws of the Egyptians and 
Grecians, fragments only now remain, but the Roman law 
was no doubt largely borrowed from those sources. Among 
the Grecians, Minos, Lycurgus, and Solon were famous as 
lawgivers. Minos made laws for the island of Crete, over 
which he ruled as king, and his institutions were, accord- 
ing to Plato, principally directed to form the citizens to 
war. Like the rest of the Grecian states, Crete was con- 
quered by the Romans, yet the Cretans preserved their 
laws and their independence longer than any other of the 
other states. At a somewhat later period Lycurgus col- 
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lected and made laws for the Spartans or Lacedaemonians, 
and his laws are supposed to have been framed on the 
model of those of Crete. The laws of Lycurgus were 
observed by the Spartans so long as they were able to 
maintain their independence, and were regarded as the 
best cement of their union amongst themselves. These 
laws were not written, but their preservation was entrusted 
to memory. Lastly, Solon, who is known to fame, not 
only as a legislator, but also as a statesman and one of the 
seven wise men of Greece, legislated in a humane spirit 
for the Athenians, and abolished the severe laws of Draco, 
who punished every offence with death. The Athenians 
committed the excellent laws of Solon to writing. In 
alluding to these famous legislators, Lord Bacon remarks : 
" Certain it is that the laws of those three lawgivers had 
^reat prerogatives. The first (Minos) of fame, because they 
were the pattern amongst the Grecians ; the second 
(Lycurgus) of lasting, for they continued longest without 
alteration ; the third (Solon) of a spirit of reviver, to be 
often oppressed and often restored." According to the 
same high authority, the laws of the twelve tables of Rome 
(which were made by the Roman decemvirs, and followed 
after the laws of the kings from Romulus downwards) were 
" laws upon laws, not the original ; for they (the decem- 
virs) grafted laws of Graecia upon Roman stock of laws 
and customs." These laws of the twelve tables, partly 
founded on the laws of Solon and others, are said to have 
lasted a long time, and to have constituted the main body 
of the Roman laws whilst they prevailed. Afterwards 
Sylla, Caesar, and Augustus severally reformed the laws of 
Rome to a greater or less extent. "From that time," 
Lord Bacon adds, "there was such a race of wit and 
authority between the commentaries and decisions of the 
lawyers and the edicts of the emperors, as both laws and 
lawyers were out of breath." At length, in the early part 
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of the sixth century, the Emperor Justinian, with the aid 
of commissioners, recompiled, from previous codes, the 
whole body of the Roman laws, and reduced them to the 
system known as the Roman Civil Law. This system is 
the source from which most European nations have ob- 
tained the main basis of their municipal laws. It consists 
of (i) the institutes or elementary principles of the Roman 
law ; (2) the digests or pandects which contain the opinions 
and writings of eminent lawyers in a systematic form ; (3) 
a new code or collection of imperial constitutions, intended 
as a substitute for the code of Theodosius, compiled about 
a century before ; (4) the novels or constitutions of later 
date, forming a supplement to the code. Justinian based 
his system on the three fundamental principles set out in 
the Institutes, viz. : (i) To live honestly. (2) Not to hurt 
anybody. (3) To render to every one his due. By reason 
of its intrinsic merit, and of its surpassing value as a 
science, embodying as it does such an excellent collection 
of rules founded on natural reason and equity, the civil 
law has been called ratio scripta. And yet a considerable 
portion of this law sprang out of custom, and was handed 
down and known as consuetudinary law. 

In order to arrive at a just estimation of the merits of 
the civil law, and of the wide -spread influence it has 
caused throughout Europe, it may be pertinent to refer to 
the opinions of a few eminent writers on the subject. 
Thus Gibbon, in his invaluable History, after giving a 
succinct account of the Roman jurisprudence and Justi- 
nian's system, remarks : " The vain titles of the victories 
of Justinian are crumbled into dust, but the name of the 
legislator is inscribed on a fair and everlasting monu- 
ment." Chancellor Kent, in his Commentaries, says : 
" The whole body of the civil law will excite never- 
failing curiosity, and receive the homage of scholars, as 
a singular monument of wisdom. It fills such a large 
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space in the eye of human reason ; it regulates so many 
interests of man as a social being, it embodies so much 
thought, reflection, experience, and labour ; it leads us so 
far into the recesses of antiquity, and it has stood so long 
against the waves and weathers of time, that it is im- 
possible while engaged in the contemplation of the system 
not to be struck with some portion of the awe and 
veneration which are felt in the midst of the solitudes of a 
majestic ruin." Sir William Jones, too, in referring to 
the civil law, qualifies his eulogium thus : " With all its 
imperfections it is a most valuable mine of judicial know- 
ledge. It gives* law at this hour to the greatest part of 
Europe ; and though few English lawyers dare make such 
an acknowledgment, it is the true source of nearly all 
our English laws that are not of a feudal origin." Chief 
Justice Best in one of his judgments alluded to the civil 
law as " the fruit of the researches of the most learned 
men, the collective wisdom of ages, and the groundwork 
of the municipal law of most of the countries in Europe." 
And, lastly, the dictum of Chief Justice Holt may be quoted. 
" The laws of all nations are doubtless raised out of the 
ruins of the civil law. It must be owned that the principles 
of our law are borrowed from the civil law, and therefore 
grounded on the same reason in many things." It should 
be observed, however, that Justinian's system, soon after 
its publication, is said to have fallen into neglect and 
partial abeyance, and so continued (according to Black- 
stone) until the early part of the twelfth century, when 
the Roman Catholic clergy restored its former prestige by 
introducing the study of it into some of the foreign 
universities. It was (according to the same author) at or 
about this period that the system was generally adopted 
by most of the European nations, or was blended and in- 
terwoven with their own feudal customs. On the au- 
thority of Lord Bacon, France, Italy, and Spain, long 
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after they had shaken off the yoke of the Roman Em- 
pire, were guided by the policy of the Roman law ; and 
its influence has continued to prevail to a great extent 
in those countries. In Holland and Germany, too, its 
principles in their original purity have been carefully 
preserved, and their legal exponents are considered good 
authorities on this law. The laws of the United States of 
America also, whilst resembling the English laws in many 
respects, are partly based on the principles of the Roman 
jurisprudence. But England after the Norman conquest 
submitted to the almost exclusive sway of the feudal 
systeip, and rejected the civil law as authority. Still, 
many of the principles of the English law are also derived 
from the civil code. For example, the English law of 
personal property, especially that relating to its trans- 
mission on intestacy, is, to a great extent, deducible from 
the civil law ; and many legal rules and doctrines affecting 
trusts, the relationship of guardian and ward, wills, and 
other matters, are alike founded on and derived from that 
law. The principle by which titles or claims are acquired 
by long use or possession has likewise come down from 
the Romans. Moreover, the rules of the civil law often 
guide the decisions pronounced in the admiralty, military, 
and ecclesiastical courts of England. But this law, as 
well as the canon or Roman ecclesiastical law, is never- 
theless subject to the common law of the land. The law 
of nations too has the civil law for its groundwork. 

The English law of real or landed property is, however, 
based on feudal rules. It may not therefore be out of 
place here to give a brief account of the origin and nature 
of the remarkable system known as the feudal system, 
which in the middle ages exercised such powerful sway 
throughout Europe, and which has left behind many relics 
of its former influence. 

Its foundation is attributed to the military policy of the 
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Northern and Celtic tribes who overthrew the Roman or 
Western Empire in Europe in the fifth century of the 
Christian era, after having overrun its various provinces. 
The victorious generals appear to have allotted large tracts 
of the lands they acquired by conquest to their principal 
followers, who subdivided parts of their allotments among 
their inferiors. These holdings were termed Feoda^ i.e.^ 
Feuds or Fees, and were held on the express condition 
that each possessor should render his superior military 
service whenever required. This system of tenure is 
supposed to have been adopted partly from motives of 
aggression and partly of self-defence. By force of its 
operation the feudatories and their vassals were bound 
under a military compact to defend their newly-acquired 
possessions. One incident connected with the tenure was 
that the oath of fealty was taken, and if broken, the land 
reverted to the grantor. Originally these fiefs or fees were 
held at the will of the donor, in consideration of mili- 
tary service. Afterwards they were held for life, and 
ultimately they became hereditary. Sir William Temple 
asserts that the feudal laws were settled by the Saxons in 
England, the Franks in Gaul, and the Normans in Nor- 
mandy, at about the same period. So far, however, as 
England is concerned, some writers of note hold that 
feuds were introduced into this country by William the 
Conqueror, whilst other equally distinguished authorities 
have asserted that feudal tenures were common among 
the Saxons. In either event there is no doubt that the 
Conqueror firmly established and rigidly enforced the 
feudal system of government. Having defeated Harold 
and made himself king, he confiscated the lands of his 
Saxon opponents and divided them among his principal 
followers. These lands were, however, given to be held 
of the king, subject to the performance of military duties. 
The king was styled the Lord Paramount, and the land- 
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holders who submitted to his military tenure became his 
vassals. According to Delolme, England was parcelled 
out into about 60,000 military fiefs, all of which were held 
of the Crown, and their possessors were, it appears, com- 
pelled on pain of forfeiture to take up arms and repair to 
the king's standard whenever required. The Conqueror 
is supposed to have introduced the feudal policy of the 
province of Normandy, which he held under the title of 
duke as a vassal of the King of France, yet he did not 
overturn the existing laws of the Saxons. At his corona- 
tion he swore that he would observe the ancient laws of 
the kingdom, particularly those of Edward the Confessor. 
Subsequently he confirmed the Saxon laws, with the alter- 
ations and addition^ he had made to them, but changed 
the language of law proceedings to Norman - French. 
Moreover, about the twentieth year of his reign, the Con- 
queror had his Domesday Book compiled, which was a 
survey or register of all the lands in the kingdom as held 
in the time of Edward the Confessor. Under the iron 
rule of the Conqueror, his feudatories were no doubt kept in 
rigid subjection, in an age, too, when they were frequently 
all-powerful in continental states, where they sometimes 
threw off all submission to their sovereign, and asserted 
their own independence. For instance, in France they 
appear to have exacted the right of coining money, waging 
war, claiming exemption from tribute, and even freedom 
from judicial control. In several of the Italian and Ger- 
man states they were just as absolute. , 

In connection with the feudal system, of which, as be- 
fore observed, military service was the main element, there 
were various kinds of exactions enforced, and several 
gradations of vassalage existed, ranging from the duke as 
the chief vassal down to the lowest class of serfs called 
villeins, who were no doubt doomed to a bitter state of 
bondage. 
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The military tenures remained in force in England so 
late as the reign of Charles the Second, when they were 
happily swept away, and in lieu of them the tenures known 
as freehold and copyhold have taken their place. So long 
as fiefs implied military service the feudal succession was 
confined to males, and therefore females could not inherit. 
The oldest code founded on the feudal system is the Salic 
law, which in France still excludes female succession 
from the throne* In Spain it was abolished in 1830. 
The ancient code of the Lombards was also founded on 
the feudal system. In its origin as a system of military 
policy the feudal system was no doubt intended not only 
to secure the crown, but also to protect the large landowners 
and retainers, who held under and supported the crown, in 
the enjoyment of their exclusive rights, and its influence 
on property is traceable to the present day. 

It has been already observed that the English law of 
real or landed property is founded on feudal principles ; 
consequently the feudal rule of succession as affecting that 
class of property still prevails as the established law of 
the land, taking effect in case of intestacy, and as a custom 
in the practice of entailing landed estates. In regard to 
personal property, however, the rules of succession are 
entirely different, as they are based on the more equitable 
principle of equal division known to the civil law. The law 
and custom of primogeniture are then of feudal origin, 
and are now almost peculiar to England. Other countries 
also adopted the feudal system in early times, and with it 
the principle of primogeniture, but afterwards abandoned 
it for the civil law. In most European countries the rule 
of equal division among the descendants of the ancestor — 
as well in its application to land as to personal property — 
now takes effect ; but in England, primogenitary descent 
as regards landed property generally prevails, the rule 
of law on intestacy being that the male isvsue shall be 
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admitted before the female, and that when there are two 
or more males in equal degree, the eldest only shall 
inherit, but the females altogether. Thus by the English 
law regulating the descent of land on intestacy the eldest 
son inherits to the exclusion of every other child, except 
where such customs as gavelkind and Borough - English 
(which will be hereafter explained) prevail. The right of 
primogeniture does not, howe^ver, apply to females, except 
in regard to the succession to the Crown on failure of the 
male issue. Nor does it affect personal property. 

Among the ancient races primogeniture seems only to 
have prevailed with the Jews, and even with them but to 
a limited extent ; for according to the Mosaic law the eldest 
son did not inherit more than a double portion as his birth- 
right. The Grecian as well as the Roman laws were alike 
based on the principle of equal division of the property 
among the children, both as regards land and goods and 
chattels. 

Then again the custom of gavelkind was almost com- 
mon to the Anglo - Saxons. By force of this custom all 
the sons inherited equally the property of the ancestor. 
This ancient custom still prevails as customary law re- 
gulating the descent of land in many parts of Kent, and 
also affects copyhold property in some other parts of the 
country. Borough-English is also an Anglo-Saxon custom^ 
by which, in some few places, the youngest son still 
inherits the landed property, to the exclusion of all the 
other children. Primogeniture, however, the principal 
relic of feudalism now remaining, is generally prevalent 
in England as the rule of succession regulating the 
descent of land on intestacy. As a consequence of this 
rule of primogenitary descent, and of the practice long 
resorted to of entailing family estates accordingly, the 
land of England is not subdivided and split up as landed 
property is in most other countries, but is to a great 
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extent concentrated among large landed proprietors, as 
will be seen by reference to the statistics of the Domes- 
day Book recently compiled. Whether or not this state 
of things is attended with more advantages than dis- 
advantages, or vice versa, is a question which political 
economists have attempted to solve, but upon which 
diametrically opposite opinions have been entertained. 
On the subject of entails. Dr. Johnson is quoted by Bos- 
well, in his Life of Johnson, as having said, just'a century 
ago : ** Entails are good, because it is good to preserve 
in a country series of men to whom the people are ac- 
customed to look up as to their leaders. But I am for 
leaving a quantity of land in commerce, to excite industry 
and keep money in the country ; for if no land were to be 
bought in the country, there would be no encouragement 
to acquire wealth, because a family could not be founded 
there ; or if it were acquired, it must be carried away to 
another country, where land may be bought. • . . Man- 
kind will be better able to regulate the system of entails 
when the evil of too much land being locked up by them 
is felt, than we can do at present when it is not felt." 

Originally under the feudal system the eldest son was 
no doubt usually preferred because, with the privileges he 
enjoyed, he was generally considered better able to perform 
the duties required of him. Now, however, this rule of 
descent cannot be defended from any consideration of 
merit nor on any principle of equity, but rather perhaps 
as a policy of expediency, in connection with numerous 
vested interests, than on grounds of public policy. Sooner 
or later it is to be hoped that the laws affecting real 
property on intestacy will be assimilated to those which 
are applicable to personal property. The English system 
of conveyancing might too be simplified and improved, so 
that, whilst not interfering with freedom of alienation, the 
sale and transfer ot landed property may be attended with 
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less expense^ complication, and delay, than this class of 
property is now subject to. 

In America, where the rule of equal division among 
descendants prevails, landed property changes hands with 
the utmost ease and simplicity by the operation of a 
system of conveyancing under which the forms of deeds 
are as brief as they can well be made. This object is 
accomplished by special legislation, by force of which 
certain words are defined as carrying a certain com- 
prehensive meaning. Consequently the covenants and 
provisions contained in deeds are short and to the purpose, 
and the best results are thus attained. 

Having finished this outline of law in general, the two 
following chapters will be exclusively devoted to a cursory 
exposition of the main elements and some of the promi- 
nent features of the English law. 
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CHAPTER II. 

THE ENGLISH LAW AND ITS JURISDICTION. 

The two main divisions of the English law are the 
written law, lex scripta, and the unwritten law, lex non 
scripta. 

The written law is the statute law of the land, consist- 
ing of its Acts of Parliament ; and these, in order to have 
the force of law, must first receive the consent of the three 
branches of the English constitution, viz., the Sovereign, 
the Lords, and the Commons. Our earliest authentic 
records are in the form of charters, some of which re- 
strained feudal encroachments, while some of them con- 
firmed the ancient customs of King Edward the Confessor. 
Of these early charters the most celebrated is Magna 
Chartaj granted by King John, and subsequently ratified 
on many occasions. This charter, which is still in exist- 
ence, has always been regarded as the famous bulwark of 
English liberty, because it redressed many feudal griev- 
ances and other oppressions, improved the state of the law 
as well as the administration of justice ; and, above all, 
secured the liberty of the subject by protecting every per- 
son, as Blackstone says, "in the free enjoyment of his 
life, his liberty, and hi« property, unless declared to be 
forfeited by the judgment of his peers or the law of the 
land." Now the ancient Acts of Parliament which were 
made before the time of legal memory, i,e.y the first year 
of the reign of Richard the First, are not pleadable as Acts 
of Parliament, but are considered as part of the unwritten 
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law ; for although there is no record left of most of them, 
it is believed that those Acts were mainly incorporated into 
the common law of the land which rests on custom and 
immemorial usage. As distinct, however, from these early 
enactments, there are the Acts made within the time of 
legal memory, or since the commencement of the reign of 
Richard the First. Only some of these, however, ranging 
between the date of Magna Charta and the end of the 
reign of Edward the Second, are still in existence ; but from 
the reign of Edward the Third to the present time the 
statutes have been preserved in a regular and continued 
series, and in that form are still extant. 

Originally all Acts of Parliament were in the form of 
petitions addressed by the parliament to the sovereign 
and acceded to by him, and at the end of the session the 
substance of the petitions was converted into Acts by the 
judges. Even now a bill before it becomes an Act is still 
in the form of a petition, but it contains the words intended 
to constitute the Act itself. In general, bills may be intro- 
duced into either House of Parliament, viz., the Lords or 
Commons, but there are a few exceptions to this rule. All 
bills of supply, for instance, or for the raising of taxes, 
are first brought into the Commons, as their peculiar pri- 
vilege ; whilst bills of attainder, for treason, and for the 
naturalization of foreigners, originate in the House of 
Lords. 

The first step in the Commons is to procure leave to 
bring in a bill, whereas in the Lords it is moved without 
leave. Then follow the three readings, with their details, 
in both Houses, after which a bill must receive the royal 
assent, either in person or by commission, and from the 
date thereof all Acts begin to operate. The legislation of a 
session is technically speaking the Act of that session, and" 
each statute is denominated a chapter of the Act itself. 
The judges, who are the depositaries and interpreters of our 
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lawy have to expound and administer the law generally, 
and one of their functions is to interpret the statutes for 
the public good. In the exercise of this duty they, as the 
sworn administrators of the law, whilst conforming to cer- 
tain known rules of interpretation, usually give a liberal 
construction to the presumed intention of the legislature ; 
and in case the wording of an Act is doubtful or obscure, 
such intention is sometimes gathered from the context. 
One of these leading rules of interpretation laid down is, 
in the words of Jervis, C. J., "to give to all the words of 
an Act of Parliament their plain and ordinary meaning, 
unless such a construction leads to absurdity and in- 
justice ; " and in that case the words used have to be 
modified or varied, so as to avoid any manifest absurdity 
or inconsistency, and, at the same time, give full effect 
to what may be presumed to have been the obvious 
intention of the legislature. It is also an established 
rule that an Act of Parliament must, in general, be con- 
strued as prospective and not as retrospective in its 
operation, thus rendering the Act applicable to the future, 
not the past conduct or transactions of persons, unless the 
clear intention of the framers of the statute be otherwise 
expressed. Ex post facto laws, however, are seldom passed. 

There are two classes of statutes — the one class being 
public and the other private. Public or general Acts con- 
cern the whole community, and are taken judicial cogni- 
sance of by the courts in their ex officio capacity, without 
being specially pleaded. Private or special Acts, on the 
other hand, only affect particular persons or private in- 
terests, and are not taken notice of judicially unless they 
are formally pleaded, or by express provision regarded as 
public Acts. The great bulk of the statute law is not yet 
consolidated, but it is high time that it should be, for the 
public utility. 

The unwritten law is substantially the ancient custom 
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of the realm which has been handed down from time im- 
memorial as customary law, and generally known as the 
common law of the land. It is, in fact, a collection of 
customs, rules, and maxims, applicable to the government 
of the nation at large, and which have obtained the force of 
law by long usage as well as the tacit assent and universal 
reception of the people. For, according to Hale and 
Blackstone, this part of our law is called lex non scripta, 
not because it is entirely oral, but because its original insti- 
tution is not set down in writing like Acts of Parliament, 
but has so acquired its force by long usage and the strength 
of custom. The authority of the common law does not, 
therefore, depend on the express will of the legislature, but 
mainly on custom, controlled and regulated to some extent, 
however, by Acts of Parliament* Still, some of the ancient 
customs of the realm are believed to have originated in 
Acts of the legislature long since extinct. As the custom- 
ary law of the land, it is a highly comprehensive system, 
regulating the subjects of the state in many of their 
various relations to each other, and as well in regard to 
their persons as their property. Its rules and principles 
are from time to time expounded and declared by the 
judges, who are guided in their judicial decisions by re- 
cognised rules and established precedents. Nevertheless, 
these rules and principles of the common law cannot 
be authoritatively altered except by Act of Parliament. 
In his " History of the Common Law," Sir Matthew 
Hale describes it as "the common rule for the adminis- 
tration of common justice in this great kingdom ; '^'* and 
after stating in effect that this law asserts, maintains, and 
provides for the security of the sovereign and the govern- 
ment, says, " And this law is also that which declares and 
asserts the rights and liberties and the properties of the 
subject, and is the just, known, and common rule of justice 
and right between man and man within this kingdom.*' 
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It may be worthy of remark at this juncture, that whilst 
the rules of the common law are liable to be overruled or 
superseded by statutory enactment, the common law may, 
on the other hand, control the statute law, if it be in any 
way opposed to the common principles of reason and right, 
or be impracticable in its operation. Moreover, the com- 
mon law imposes some restraint on the disposition of 
property, for it does not allow any such disposition to be 
entirely capricious, or to be clogged with such conditions 
as are held to be contrary to the public good. For example, 
it has been laid down that " a man cannot alter the usual 
line of descent by a creation of his own." There is also 
the well-known rule against perpetuities, by which lands 
cannot be tied up or fixed as to their future destination for 
a longer period than the lives of existing persons and 
twenty-one years afterwards. 

Now the customs of the common law are either general 
or particular, the former class being applicable to the king- 
dom at large, the latter affecting particular districts only. 
Under the head of general customs the following leading 
rules, among others, apply, viz.. That the eldest son (except 
where any particular custom prevails) succeeds to the inhe- 
ritance of his ancestor; That deeds are construed more 
strictly than wills ; That, in order to be valid, deeds must 
be sealed and delivered. Taking the rules and customs of 
the common law collectively, however, they direct the 
course of descent of land, and declare in what manner 
deeds, wills, and Acts of Parliament are to be expounded, 
and also how the obligations of contracts are to be en- 
forced ; and they prescribe to some extent the limits of 
jurisdiction of the courts of justice. Moreover there is in 
connection with, and forming part of, these general cus- 
toms, a branch of the law known as the lex mercatoria^ 
or merchant law, which partly consists of a variety of cus- 
toms or usages which have grown up among merchants, 
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and partly of statutory enactments, together with the ad- 
mixture of a foreign element deduced from the Roman law, 
the international law, and the maritime codes of ancient 
Europe. Our mercantile, or commercial law, then, is a plas- 
tic system, the mainspring of which is general usage, and its 
rules and principles have from time to time been moulded 
and elucidated by such eminent judges as Lords Mansfield, 
Stowell, and many of their successors. But with regard 
to mercantile and other contracts, it should be observed 
that whilst the remedy and mode of proceeding in regard 
to them are pursued and regulated according to the law of 
the place where the action is instituted, i.^., the law of 
the place of action, lex fori ; yet contracts are, generally 
speaking, construed according to the law of the place 
where they are made, i.e.y the law of the place of contract, 
lex loci contractus. Therefore it is sometimes necessary for 
our judges to have recourse to foreign codes or systems in 
order to decide the law, it being a fundamental rule of in- 
ternational law that if a contract be valid by the law of the 
place of contract it is also valid elsewhere. There are, 
however, three kinds of mercantile custom, viz., i. Those 
which all nations agree in and take notice of; 2. Those 
which prevail generally throughout the country ; 3. Those 
which are local, pertaining to particular places; all of 
which form part of our mercantile law. 

The particular customs, as contradistinguished from the 
general customs of the common law, are the remnants of 
those ancient customs which formerly prevailed, and many 
of which still continue to prevail, in certain parts of the 
kingdom ; and, so far as they extend, overrule the law 
of the land. Thus the ancient customs of gavelkind and 
Borough -English are particular or local customs, being 
relics of the old Saxon laws. Gavelkind prevails in some 
parts of Kent as well as in some other parts of the king- 
dom, and by force of this custom, as before observed, not 
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the eldest son only, but all the sons alike, succeed to the 
inheritance of the father; and though the ancestor be 
attainted and hanged, yet the estate shall not escheat to 
the lord, but the heir shall succeed to his inheritance. 
In referring to this custom. Lord Coke remarks, ** Gavel- 
kinde — that is, gave all kinde^ for this custom giveth to all 
the sons alike." The custom of Borough-English is that 
which prevails in some ancient boroughs, by which the 
youngest son inherits the estate of his ancestor, to the 
exclusion of all his elder brothers. There is also the local 
custom existing in some boroughs which entitles a widow 
to claim as her dower all her husband's lands, whilst her 
common law right gives her but one -third part as her 
dower. In order to be good, a local custom must either 
have existed frofn time immemorial— and in the absence 
of evidence to the contrary, it is in some cases so presumed 
to have been in existence, even on proof of enjoyment for 
a period of twenty years or more — or it must come within 
the operation of the statute 2 & 3 Wm. IV. c. 71, for 
'' shortening the time of prescription in certain cases." 
^ A custom must, Blackstone says, " have been used so 
long that the memory of man runneth not to the contrary; 
so that if any one can show the beginning of it, it is no 
good custom. For which reason no custom can prevail 
against an express Act of Parliament, since the statute 
itself is a proof of a time when such a custom did not 
exist." Moreover, to be valid, these particular or local 
customs must be reasonable, continuous, and certain in 
their operation, and have been assented to by the par- 
ticular community whom they may concern. 

With regard to the origin of the common law, it is no 
doubt derived from a combination of ancient sources; 
therefore it is a chance-medley in one sense ; for as Lord 
Bacon says, it is " as mixt as our language compounded 
of British, Saxon, Roman, and Norman customs. And 
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as our language is so much the richer, so the laws are the 
more complete," But Hallam, in his "> Middle Ages," 
remarks, " Our English lawyers, prone to magnify the 
antiquity, like the other merits of their system, are apt to 
carry up the date of the common law till, like the pedigree 
of an illustrious family, it closes in the obscurity of ancient 
time; Sir "Matthew Hale not hesitating to say that its 
origin is as undiscoverable as that of the Nile." 

Of the customs of the aboriginal Britons, all that we 
know of them rests on oral tradition^ inasmuch as they 
left no trace of any written records behind them. It is 
certain, however, that the Romans, after their conquest 
of Britain, introduced many of their own laws, and these 
for nearly four centuries were administered as the laws of 
the country. Afterwards the Saxons brought with them, 
and intermingled, some of their laws. And it is said on 
good authority that King Alfred found the local customs 
so various that he made a collection of all the customs 
of his kingdom, and then compiled his dom-becy or liber 
judicialisy as it was called, comprising what was known 
as the West'Saxon Lage. After the Danish invasion the 
Danes also established some of their customs, which went 
under the name of Dane-Las^e. The Mercians, whose 
territory bordered on Wales, had also their Mercen-Lage^ 
consisting of many British customs. All these laws are 
alleged to have prevailed in different parts of the kingdom 
in the early part of the eleventh century. And sub- 
sequently the Normans introduced their jurisprudence or 
feudal polity. But as in King Edgar's time three separate 
systems or bodies of law prevailed in different parts of his 
kingdom, viz., the Mercian, Danish, and Saxon laws, that 
Saxon king began to compile out of these various and 
separate laws, and his grandson, King Edward the 
Confessor, finished, the digest, or uniform body of law, 
which was afterwards observed throughout the kingdom.. 
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It is supposed to have incoq)orated King Alfred's code 
as its groundwork, together with all the customs of the 
kingdom. And notwithstanding that neither the code 
of Alfred, nor the more complete code of Edward the 
Confessor, has been preserved, those codes are supposed 
to have been the main origin of the maxims and un- 
written customs of the common law. 

At the time of the Roman invasion the laws of Edward 
the Confessor were, no doubt, the standing laws of the 
kingdom, and William the Conqueror swore that he would 
observe those laws. The Norman jurisprudence, however, 
or such part of it as comprised the feudal system of tenures 
with all its incidents, was also made part of the English 
^ common law ; and the Norman conqueror not only intro- 
duced new laws, but also changed the English language as 
far as possible, by substituting Norman-French for English 
in the pleadings of the courts, and adopting the French 
tongue at Court and on other occasions. Moreover, the 
Conqueror established his court called aula regis, or the 
Supreme Council of the Sovereign, and in this high court, 
held before the king or his justices, all kinds of pleas — 
civil as well as criminal — were heard and determined. 
The rigour of the feudal tenures was kept up during his 
reign, but was to some extent relaxed by some of his suc- 
cessors. There was, however, no radical reform in the law 
beyond the redress of feudal grievances and the rights 
conferred by Magna Charta until the reign of Edward the 
First, who has been styled the English Justinian, and who 
effected important changes and improvements in the law, 
followed by others too numerous to mention here. 

Considered as branches of the customary or unwritten 
laws of England, the Roman and the canon laws are 
allowed to be used, under certain restrictions, in our 
military, maritime, and ecclesiastical courts, and the 
courts of the two universities ; but all these courts are 
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subject to the superior jurisdiction of, and are liable to 
be controlled by, the courts of the common law division of 
the High Court of Justice. 

Having referred to maxims as one of the elements of 
the unwritten law, it may be observed that some of them 
are very ancient, and they spring from various channels, 
one of them being the Roman civil law. In the appendix 
will be found a variety of such maxims, showing their ge- 
neral application to the law. 

Irrespective of the common law and other elements, there 
is yet another species of unwritten law, which until recently 
was separately administered in our equity courts, or the 
Court of Chancery, and which is known as the system 
of equity. Its rules and principles are quite modern as 
compared with those of the common law, and were intro- 
duced to mitigate the rigour of the law by giving relief in 
cases where a stricter rigid administration of the law itself, 
according to the letter rather than the spirit, sometimes 
produced injustice. Owing therefore to what were deemed 
defects in the common law system, the doctrines of equity 
were established, and gradually came into operation. Con- 
sequently the courts of equity have exercised a separate 
jurisdiction over subjects which were not adequately pro- 
vided for by the common law, thus giving substantial 
justice in many cases when it could not be obtained at law. 
Now, however, that the fusion of law and equity as regards 
procedure is carried into effect by the beneficial operation 
of the Judicature Acts of 1873 and 75, the two systems of 
law and equity, instead of being separately administered as 
heretofore, are set in motion under one uniform mode of 
civil procedure. By the effect of the new Acts a Supreme 
Court of Judicature has been established, consisting of two 
divisions, viz., the High Court of Justice and the Court of 
Appeal. Unity of jurisdiction has been conferred, so that 
the common law as well as the equity courts are now em- 
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powered to take cognisance of both legal and equitable 
rights; and in case of conflict or variance between the rules 
of law and equity, it is provided that the rules of equity 
shall prevail. The old system of common law pleadings 
and their technicalities has been swept away, and in lieu 
thereof plain and simple statements of fact, as distinguished 
from conclusions of law and matters of evidence, have been 
introduced. Notwithstanding, however, that uniformity 
of procedure and an improved system of administration 
have thus been established, the principles of law and 
equity, save as to their application, remain untouched. 

Since the operation of the Acts, which on the whole work 
well, litigation has much increased, which plainly shows 
that, in consequence of the simplification of its procedure, 
the law is more generally resorted to by the public for the 
settlement of their differences. 

The jurisdiction of the municipal law of England extends 
to many parts of the queen's dominions beyond England, 
yet by the common law it does not include Scotland, Ireland, 
Wales, or Berwick-upon-Tweed, but is confined to English 
territory. 

Scotland was prior to, and for a century or more after 
theunionof the two crowns under James the First of England 
and Sixth of Scotland continued to be a separate kingdom 
from England, and was subject to its own laws, which in 
some respects agreed with and in others differed from the 
English laws. By the Act of Union passed in the reign of 
Queen Anne, it was provided that on the ist of May, 1707, 
and for ever after, the kingdoms of England and Scotland 
should be united into one kingdom by the name of Great 
Britain ; and it was declared that the succession to the 
monarchy of Great Britain should be the same as was 
before settled with regard to that of England ; that the 
United Kingdom should be represented by one parliament, 
and it was provided, inter alia, that the laws relating to 
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trade, custom, and excise should be the same in Scotland 
as in England, but that all the other laws of Scotland should 
be in force, subject to alteration by the parliament of 
Great Britain, with this proviso, however, viz., that laws 
relative to the public policy should be alone subject to 
parliamentary interference, but laws relative to private 
right were not to be altered unless for the evident utility 
of the people of Scotland. Inasmuch, then, as the muni- 
cipal laws of Scotland are ordered to be observed in that 
country, unless altered by parliament, and no alteration 
to any great extent has been made, they still, so far in all 
respects as they continue unaltered, remain in force. 
Since the union between England and Scotland all Acts 
of Parliament extend to Scotland, unless excepted. 

Ireland, before its conquest by Henry the Second, was 
governed by the .old customary law known as the Brehon 
law, and so called after the Irish name giveti to the judges, 
who were named Brehons. After the conquest of Ireland the 
English laws were sworn to by the Irish nation assembled 
in the Council of Lismore, and subsequently King John 
and Henry the Third declared the English common law 
to be in force in Ireland, yet the Brehon law was not 
actually abolished until the reign of Edward the Third. 
By the Act of Union (39 & 40 Geo. III. c. 67) it is declared 
that Great Britain and Ireland should, on the ist day of 
January, rSoi, and for ever after, be united by the name 
of the United Kingdom of Great Britain and Ireland ; and 
it was enacted {inter dlia) that there should be one 
succession to the crown and one parliament for the United 
Kingdom, and that all laws in forcfe at the time of the 
union, and all the courts of civil and ecclesiastical juris- 
diction within the respective kingdoms, should remain as 
then by law established within the same, subject only to 
such alterations and regulations, from time to time, as 
circumstances might appear to the parliament of the 
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United Kingdom to require, and that all writs of error 
and appeal should be decided by the House of Lords of 
the United Kingdom. All Acts of Parliament extend to 
Ireland, unless excepted. 

Wales was also formerly independent of En.e;land, 
but was annexed to the English crown in the time of 
Edward the First, whose eldest son was created Prince of 
Wales. The Wfelsh laws were also at one time distinct 
from those of England, but in the time of Henry the 
Eighth a statute was passed (27 Hen. VHI. c. 26), 
whereby it was enacted {inter alia) that the dominion 
of Wales should be for ever united to the kingdom of 
England ; that all Welshmen born should have the same 
liberties as other the king's subjects ; that lands in Wales 
(which were formerly divisible equally among the male 
issue) should be inheritable according to the English 
tenures and rules of descent ; and that the laws of 
England and no other should be used in Wales. 

Berwick-upon-Tweed anciently formed part of the king- 
dom of Scotland, and afterits conquest by Edward the First, 
was governed by charter. It is now part of the English 
realm, but retains some local peculiarities derived from 
the laws of Scotland. By statute 20 Geo. II. c. 42, it is 
declared that where England only is mentioned in any 
Act of Parliament, it shall comprehend the dominion of 
Wales and the town of Berwick-upon-Tweed. With 
regard to the Isle of Man and the Channel Islands, these 
dependencies, although vested in the English crown, are 
not subject to our laws, but are governed by their own 
laws; nor are they bound by our Acts of Parliament, 
unless particularly named therein. Appeals lie from their 
judicial decisions to, the Privy Council. As regards the 
colonies generally, they are subject to the legislative 
control of the Imperial Parliament* and the Sovereign 
exercises the right of appointing governors and judicial 
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and administrative officers. The law is administered by 
local judges, with power to appeal to the Privy Council. 
Some of the colonies, however, are subject to English 
law, whilst others are governed by their own or foreign 
codes. Some again are ruled by the legislative power of 
the Crown itself, whilst others are guided by their own 
legislative councils or representative assemblies. But all 
are subject to the supreme authority of the Crown and 
the Imperial Parliament. 

Lastly, with regard to the jurisdiction of the English 
municipal law, it is, at present, a vexed question whether 
the English realm extends overtlie high sea within the range 
of cannon-shot from the English shore, or within what is 
known as the three-mile belt or zone. The late decision — 
almost equally divided as- it was — in the Franconia case, 
which held that the municipal law of England had no 
jurisdiction over a foreign ship, even within that radius, 
has left the law in a somewhat unsettled state, and 
standing in need of legislation. But it may be remarked 
that although the open sea is the common highway of all 
nations, still our common law and admiralty courts ex- 
ercise divided jurisdiction over the limits between high 
and low water mark. On the high seas, however, ships 
are generally governed by the law of the flag under which 
they are sailing, and therefore a British ship is considered 
as part of British territory. 

Reviewing the English law, as a whole, it is unques- 
tionably an invaluable body of legal learning, based on the 
accumulated wisdom and experience of ages. Unfortu- 
nately, however, the materials composing its bulky fabric 
have never been reduced to systematic order, and classic- 
ally arranged in the form of a code or digest, but still 
remain an unwieldy and indigestible mass of judicial 
decisions, old maxims, records, text-books, and Acts of 
Parliament. Even the fundamental rules and principles, 

4 
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which are the pith and essence of every science, and the 
very corner-stone which supports the legal edifice, are not 
collected and arranged in any methodical shape ; whilst 
the reports of law cases in which the rules and principles 
of the legal science are embodied and applied, crop up, 
like the trees of a forest, in all directions. There have 
been, it is true, in every age, pioneers in the science of 
the law, as well as in every other science, who have left 
their landmarks behind them for the guidance of future 
explorers; and the labours of those commentators, as well 
as the various dicta of the judicial magnates of the law, 
are no doubt of inestimable value to the legal practitioner 
who knows how to refer to and master them as an acquired 
habit. But it is an arduous task for the plodding student 
to unlock the lawyers' treasury, wherein the kernel of 
their science is enshrined; and even if he succeed, after 
laborious application, in penetrating its numerous re- 
cesses, it is no easy matter for him to unravel the perplexi- 
ties with which he is surrounded. If, then, in the midst 
of so many authorities, not always in harmony with each 
other, the student is often bewildered in his efforts to solve 
the legal problem, it cannot be surprising that the great 
bulk of the law is simply chaos to the layman. And, 
therefore, however replete with wisdom and learning the 
great legal storehouse may be, the public are apt to regard 
it in its present disjointed state, and with some reason, as 
too intricate a labyrinth or Chinese puzzle for their non- 
professional minds to cope with. An old adage says, with 
some truth, that hard cases make bad law ; but hard law, 
that is, law not within the easy reach of the community 
whom it affects, must also have a prejudicial effect. Con- 
sequently, wherever it exists, it is the duty of the state 
legislature to remedy such a defect by making the law as 
plain and accessible as possible. Our civil procedure has 
of late, however, been remodelled by the Judicature Acts, 
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and the law courts in course of construction are about to 
be combined, for the convenience of the suitors as well as 
the profession. The crowning reform that is now needed 
is a thorough revision of the law itself, which forges the 
links of the " electric chain by which we are bound,'* and 
yet, as regards its own design, or rather, want of design, 
is still unbound. If this great desideratum should ever be 
accomplished, and result in the compilation of a clear, 
succinct, and scientific code or digest, the laws of Eng- 
land in their new garb will stand out well in the light of 
day, and be better appreciated than they now are by their 
countrymen. Doubtless some parts of the law, such as, 
for instance, the great bulk of the statutes and the ele- 
ments which affect personal property and commerce, as 
well as crimes, might be consolidated with less. difficulty 
than the real property element. Still, however herculean 
the whole undertaking may be, it ought not to be imprac- 
ticable in this enlightened age. Similar feats have been 
achieved by ancient as well as modern legislators. . The 
Roman code, for example, has been handed down, and is 
truly a splendid model of the creative genius of its ancient 
founders. And modern France, whilst under the sway of 
the First Napoleon, produced another masterpiece of 
human skill in the code called after him, which has 
been adopted even beyond her borders. Germany, Austria, 
and Italy also have their codes, defining the rights and 
obligations of their subjects. Yet England has no 
authoritative code of the law as it should be, but only a 
few private digests of fragments of the law as it stands. 
It is, however, satisfactory to know that many of our 
most eminent authorities, such as the Lord Chancellor, 
the Lord Chief Justice, Lord Coleridge, Sir Laurence 
Peel, and Sir James Stephen, Q.C., have publicly 
expressed their views in favour of a complete code or 
digest of our laws. The Lord Chief Justice Cockburn 

4* 
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especially has strongly urged that it is high time for this 
great work to be carried into effect. May it sooner or 
later be accomplished, and may an improved system of 
legal education, open to all comers, soon be put in opera- 
tion, by the establishment of a general school of law, 
a measure of reform which Lord Selborne has been a 
staunch champion in promoting for the benefit of all 
classes of the community. 

In concluding this chapter, it may not be unworthy of 
observation that, notwithstanding the alleged necessity 
of a comprehensive code or digest of the law, and the fact 
that the public are sometimes apt to associate law and 
lawyers with cumbrous forms, red tape, and parchment, 
there can be no question that the essence of the law is 
sound, rational, and humane, and lawyers are not generally 
negligent in putting its machinery in motion, even though 
the process be somewhat circumlocutory. And it should 
be borne in mind that the arbitrament of the law rests on 
a firm moral basis, and is governed by the standard of 
right and justice — a very different rule from that which 
ever and anon has guided the policy of the arbiters of war, 
when that ruthless besom of destruction has been reck- 
lessly brought into play, sweeping down its hapless vic- 
tims of the human race in one fell slaughter, and leaving 
nothing but blighted misery in its track. The lance of 
justice, when wielded by the civil authority, may smite 
with vigour, but its aim — unlike that of the blind fury of 
war, when the sword is unsheathed for the sake of revenge 
and ambition — is solely to punish, by way of just retribu- 
tion, not to destroy. Under the sceptre of justice the 
decrees of legal tribunals are not always infallible ; still, 
they are designed to protect the weak and relieve the 
oppressed ; to uphold right, and redress wrong by moral 
force, so that right and not might may prevail. As the 
ministers of justice, the judges of the land have laborious 



The English Law and its Jurisdiction. 2^7 

duties to perform, and in the discharge of those duties 
they invariably display an unswerving resolution to ad- 
minister the law with impartiality. Juries, again, often 
exhibit acute practical intelligence and common sense, and 
their verdicts, although not always to be defended, are, as 
a rule, sensible and sound. The members of the bar also 
show unflagging zeal in their advocacy of causes, and they, 
as well as the more numerous body of solicitors, strive to 
do their duty to their clients. True it is that judicial de- 
cisions and verdicts are from time to time overruled and 
set aside, and then the lawyer may well exclaim, ** 'Tis 
the glorious uncertainty of the law ! " but the client 
may rest assured that if he does not always secure the 
legal prize he is in pursuit of, or what he may consider 
his rights, still substantial justice is, as a rule, neither 
withheld nor diverted from its right channel. 
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CHAPTER III. 

ON LEGAL RIGHTS AND RIGHTS OF PROPERTY UNDER 

THE ENGLISH LAW. 

It is the high province of the law, as the civil guardian and 
defender of the rights and liberties of the community, to 
maintain those rights and preserve those liberties invio- 
late. Englishmen are justly proud of the liberties they 
enjoy, which were bravely asserted and won by their fore- 
fathers after many arduous struggles, and which have 
descended as heirlooms with their time-honoured consti- 
tution. The civil rights of the people, which are closely 
linked with their liberties, have also been transmitted from 
generation to generation, and are equally valued as a 
sacred inheritance. The shield of the law is their staunch 
protector. 

In treating of legal rights, it may be asked, What are 
those rights ? Then in reply it may, in the first place, be 
remarked that a legal right is the creature of the law, and 
it implies a corresponding duty either on the part of the 
person who claims the right, or of some other person or 
persons. Thus, whilst the members of a community have 
a right to live under their own form of government, they, 
on the other hand, are bound to conform to its authority. 
Again, a man may have a right to a house, or a plot of 
land, or a sum of money. This implies that his freedom 
is not to be interfered with by others in regard to the sub- 
ject or enjoyment of his right. The doctrine of rights, 
therefore, lies at the root of all law, and as every right 



On Legal Rights and Rights of Property. 39 

naturally suggests a wrong, it is obvious that the law has 
not only to provide for the security of rights, but to find 
means for the redress of wrongs. 

Then rights are of various kinds. For example : — 

1. They may concern a man's personal security, such as 
his life, health, or reputation, or even his personal liberty. 
In any of such cases the rights in question are considered 
as personal rights. 

2. They may affect a man's social state or condition as 
a member of a community, in which case they are regarded 
as public rights. 

3. They may have reference to a man's private relations, 
as in the case of a member of a family, and then they are 
deemed private rights. 

4. They may relate to or concern a man's dominion 
over material things, and in this light they are viewed as 
rights of property, inasmuch as they enable every man 
freely to use, enjoy, and dispose of his own possessions or 
acquisitions. 

As regards wrongs, the main distinction is that between 
civil injuries, or, in legal phraseology, torts, which affect 
particular individuals, and crimes, which are regarded as 
injuries to the public at large ; and these, irrespective of 
the various classes of right enumerated, are also subjects 
for redress or punishment at law. 

As it is impossible to comment fully on all these divisions 
within the narrow limits of this manual, the rest of this 
chapter will be devoted solely to a cursory review of that 
important branch of the law known as the rights of pro- 
perty. 

With regard to the original ownership of property, it was 
doubtless acquired by occupancy, and lasted as long as 
possession was retained. By degrees, however, and as civi- 
lisation advanced, a more fixed and certain holding was 
established, and thus a mere temporary occupation led in 
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process of time to a more permanent tenure, such as that 
for life, for short terms of years, and afterwards to the 
right of inheritable succession, from whence followed the 
rights of transfer, and rules of descent, and powers of tes- 
tamentary disposition, given by the law. 

There are two classes of property under the English 
law, viz., real property and personal property. 

Real property consists of lands, tenements, and here- 
ditaments, which are old law terms, or of things sub- 
stantial and immoveable, and the rights and profits issuing 
out of them. Personal property, on the other hand, con- 
sists of goods and chattels (which are, generally speaking, 
things moveable) and the rights and profits relating to 
them. 

In dealing first with real property, it may be well to 
define the terms lands, tenements, and hereditaments. 
According to Sir Edward Coke, the term land comprehends 
any ground, soil, or earth whatsoever ; and includes all 
castles, houses, and other buildings which comprise the 
land as their foundation, as well as the superstructure. 
Land, therefore, includes everything above and below the 
surface of the earth, the legal maxim being, Cujus est solum, 
ejus est usque ad coelum. 

Tenement, in its full legal sense, signifies everything 
that may be holden, but it is generally applied to houses 
and buildings. 

Hereditament has, however, the largest meaning of all, 
for it includes not only lands and tenements, but whatso- 
ever may be inherited. Then there are two classes of 
hereditaments, the one being known as the corporeal here- 
ditament, which, as applied to real property, is synonymous 
with land; the other being the incorporeal hereditament, 
which consists of the rights and profits annexed to and 
issuing out of land. 

By the English law there is no absolute ownership- in 
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connection with lands as there is in relation to personalty; 
but a man may hold an estate in lands, which signifies 
such an interest as the tenant has therein. Estates are 
either freehold or less than freehold. Freehold estates, 
again, are either estates of inheritance or for life in lands 
or tenements of free tenure. Then, estates of inheritance 
are subdivided into estates in fee simple and estates tail. 
An estate in fee simple, or a fee simple, as it is usually 
called, is the largest estate known to the law, for it 
virtually gives the owner or possessor of land the entire 
property therein. The term fee (feodum) has the same 
meaning as feud or fief, and in its original sense- is used in 
contradistinction to allodium, or allodial property. The 
fee is held of some superior, being a relic of the feudal 
system, which linked every feudatory to the Crown ; whilst 
allodial property is that which a person holds in his own 
right absolutely, and without acknowledging any superior. 
All lands in England are still feudally held either me- 
diately or immediately of the Sovereign. There is no 
allodial property belonging to any subject. The only 
absolute owner is the Sovereign, the lands of his or her 
subjects being in the nature of feodum, or fee. In general, 
however, the word fee is used to denote the quantity of 
the estate itself, a fee being an estate of inheritance. An 
estate in fee simple is, in fact, a pure inheritance, and 
is often called an estate in fee. By the words of its 
limitation the owner or tenant in fee simple holds to him, 
his heirs, and assigns for ever, or to him and his heirs, the 
word " heirs " being necessary to create this estate of 
inheritance, so that it may descend in perpetuity to the 
heirs general, whether lineal or collateral, according to the 
law of descent. It is the highest unqualified estate known 
to the English law, for it invests its owner for the time 
being with the amplest power of disposition over his pro- 
perty ; and if he fails to exercise it, then the estate in 
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question will descend in perpetuity to such of his kindred 
in succession as the law of descent marks out to be his 
heir. By the ordinary rules of descent which prevail, the 
lineal or direct issue takes precedence of the collateral 
kindred and the male of the female issue, so that the heirs 
in general succeed according to the degrees of priority laid 
down by the Inheritance Act, 1833 (3 & 4 Will. IV. c. 
106). Under that Act the following rules of descent take 
effect, viz. : — 

1. That inheritances shall lineally descend, in the first 
place, to the issue of the last purchaser in infinitum, the 
purchaser being the last person entitled who did not take 
by descent. But by Statute zz & 23 Vict. c. 35, s. 19, it 
is enacted that where there shall be a total failure of the 
heirs of the purchaser, the descent shall be traced from the 
person last entitled. 

2. That the male issue shall be admitted before the 
female. 

3. That where two or more of the male issue are in 
equal degree of consanguinity to the purchaser, the eldest 
only shall inherit; but the females shall inherit all 
together. 

4. That all the lineal descendants in infinitum of any 
person deceased shall represent their ancestor. 

5. That on failure of lineal descendants or issue of the 
purchaser, the inheritance shall descend to his nearest 
lineal ancestor. 

6. That the father and all the male paternal ancestors 
of the purchaser, and their descendants, shall be admitted 
before any of the female paternal ancestors and their heirs ; 
all the female paternal ancestors and their heirs before the 
mother or any of the maternal ancestors, or her or their 
descendants ; and the mother and all the male maternal 
ancestors, and her and their descendants, before any of the 
female maternal ancestors or their heirs. 
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7, That a kinsman of the half blood shall be capable 
of being heir ; and that such kinsman shall inherit next 
after a kinsman in the same degree of the whole blood, 
and after the issue of such kinsman, when the common 
ancestor is a male, and next after the common ancestor, 
when such ancestor is a female. 

8. That in the admission of female paternal ancestors, 
the mother of the more remote male paternal ancestor 
and her heirs shall be preferred to the mother of a less 
remote male paternal ancestor and her heirs ; and in the 
admission of female maternal ancestors, the mother of the 
more remote male maternal ancestor and her heirs shall 
be preferred to the mother of a less remote male maternal 
ancestor and her heirs. 

The right of primogeniture aniong males but not among 
females is of feudal origin, and has been long established 
by the English law ; and the preference so given to the 
former over the latter in feudal times originated in the 
capacity of the male class and the incapacity of the female 
to perform the military service required. Thus it follows 
that if a man dies intestate, leaving sons and daughters, 
the eldest son, as a general rule, succeeds to the real pro- 
perty, to the exclusion of all the rest ; but in the event of 
there being no sons, but daughters only, then they all in- 
herit equally as coparceners or coheiresses-at-law. Out 
of the right of primogeniture has sprung the custom 
adopted in England of settling the family estates on the 
eldest son ; but whilst the right rests on the law for its 
support, it is liable to be defeated by testamentary disposi- 
tion, and the custom depends on whether or not the owner 
chooses to adopt it. The customs of gavelkind and 
Borough-English, which have been explained, operate of 
course as exceptions to the ordinary law of descent. 

Next in importance to a fee simple or an estate in fee 
is that known as an estate tail, which is also a freehold 
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estate of inheritance, and arises where lands are given, in 
legal phraseology, to a man and the heirs of his body. This 
estate is not so large as an estate in fee, neither does 
it confer such full powers of alienation as the last-named 
estate. In its descent, however, an estate tail is subject 
to the same rules as an estate in fee, except that it is 
confined to the posterity of the donee, so as to cease 
on failure of his descendants. This estate may either be 
general, i.e., limited to the heirs of the body generally, or 
be restricted to particular heirs, in which case it is an 
estate tail special, as contradistinguished from an estate tail 
general. For instance, if the estate be restrained to any 
heirs of the body in particular, it descends to those heirs 
only as an estate tail special ; whereas if it be limited to 
the heirs of the body generally, it is an estate tail general, 
and as such descends to the issue generally. Estates tail 
may also be either male or female, i.e., descendible to males 
or females, according to the nature of the limitation. 
Whilst, however, estates in tail general and in tail male 
are common, estates in tail special and in tail female are 
not so. The owner of an estate tail is called the tenant 
in tail — the word tail being derived from the French word 
tailler, to cut — signifying that this estate is cut off from 
the fee; By the operation of a disentailing deed, executed 
pursuant to the Act known as the Fines and Recoveries 
Act (3 & 4 Will. IV. c. 74), an estate tail can be barred 
or extinguished, and an estate in fee simple acquired in 
lieu thereof, as will be more fully explained. 

The policy of the law is generally in favour of free aliena- 
tion, therefore it will not allow the rule against perpetuities 
to be evaded by tying up land for a longer period than the 
lives of living persons, and twenty-one years aftei:wards. 
But in order to preserve family estates, it is the custom in 
England to secure them by putting them in what is called 
strict settlement,, that is by creating entails, this arrange- 
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ment being effected by deed or will. The following passage 
from Mr. Joshua Williams's elementary work on real pro- 
perty will clearly explain the meaning and effect of the 
practice referred to. 

In families where the estates are kept up from one generation to 
another, settlements are made every few years for this purpose. Thus, 
in the event of a marriage, a life estate merely is given to the husband ; 
the wife has an allowance for pin-money during the marriage, and a 
rent-charge or annuity by way of jointure for her life, in case she 
should survive her husband. Subject to this jointure, and to the pay- 
ment of such sums as may be agreed on for the portions of the 
daughters and younger sons of the marriage, the eldest son who may 
be born of the marriage is made by the settlement tenant in tail. In 
case of his decease without issue, it is provided that the second son, 
and' then the third, should in like manner be tenant in tail, and so on 
to the others ; and in default of sons, the estate is usually given to the 
daughters. By this means the estate is tied up till some tenant in tail 
attains the age of twenty-one years, when he is able, with the consent 
of the father, who is tenant for life, to bar the entail with all the 
remainders. Dominion is thus again acquired over the property, 
which dominion is usually exercised in a resettlement on the next 
generation, and thus the property is preserved in the family. 

It will be seen that under such a settlement the husband 
has the estate for his life ; and after his death, subject to 
the rent-charges and portions referred to, the eldest son and 
his male issue, and then the other sons and their male 
issue in succession take the estate ; and if they fail, then 
the daughters succeed, until all the issue is exhausted. In 
this manner settlements and resettlements are made by 
successive generations, in order to keep the possession ot 
landed property in the same families. The late Lord St. 
Leonards, in his useful " Handy Book on Property Law," 
maintained, like one of the old school of lawyers, that, to 
use his own words, " the present plan of a strict settlement 
in this country is free from all objection ; " and after dilating 
on its merits, he thus sums up his remarks : — 

The present system leaves the son the full property during his 
father's lifetime, for the purposes of transmission by descent, and 
assures to him, as far as is practicable, the enjoyment of the estate 
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when in the regular course it devolves upon him in possession. It 
restrains his wanton alienation of it from the family before he knows 
its value ; but as he can, with his father's concurrence, acquire the fee 
and make a new settlement, few indeed are the instances in which 
the mutual interests of the father and son do not lead to an equitable 
adjustment of their rights, when the proper time for a new disposition 
arrives. 

With regard to the question whether or not this com- 
plex system of securing strict entails in families operates 
prejudicially to the public interest by fettering landed 
property within certain bounds, and to that extent restrict- 
ing free alienation, much of course depends on whether or 
not there is from time to time sufficient land in the 
market for sale in the interests of the State, and whether 
the effect of the system adopted tends to the exclusive 
aggrandizement of the few as opposed to the interests of 
the many. 

Of course a question of this kind may open up a wide 
field of discussion. The most distinguished living cham- 
pion of free trade, the Right Honourable John Bright, 
has also been a consistent advocate of the policy of freeing 
the land of the country. In one of his early speeches in 
the House of Commons, he with his usual force said : — 

The raw material of the existence of the people was tied up. The 
legal enactments with regard to land made it a practical monopoly, 
which crushed not only the public, but also the landowners, for whose 
especial benefit that monopoly was supposed to exist. Why, he would 
ask, should land be tied up, more than any other raw material ? . , , 
He was not about to say that settlements should be prevented by law, 
and that a man should not be able to make special provision for various 
members of his family, but there was in the system of strict settlement, 
bound up under the system of entail, that which was productive of 
immense evil to land, and of discord and litigation in families. The 
practice brought about a constant accession of incumbrances of one 
kind or another, until the largest property, together with the family 
estates, became bankrupt, under a load from which they could not 
escape. . . . What he wanted was that parliament should remove 
every obstacle to the free sale of land. . . . Another matter requiring 
alteration related to intestate estates. He did not want a change of 
the law of primogeniture^ so that there should be a subdivision of pro- 
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perty here as in France. If a man chose to act absurdly, and leave 
all his property to one child out of many, he would not interfere to 
prevent him by law ; but where a man died without making a will, it 
was the duty of parliament to enact that the property left should be 
divided equally among the heirs. If the system of leaving the property 
to the eldest son were followed out among the middle classes, and in 
regard to personal property, it would lead to speedy confusion. Al- 
though the alteration of the law which he desired to see would not in 
itself destroy the practice, parliament would cease to give its sanction 
to it, and gradually the owners of property would form a more just 
appreciation of their duty as testators. 

With regard to the freehold estates known as estates for 
life, or life freeholds, they are of very ancient origin. If a 
man holds an estate for his life he is styled tenant for life, 
and tenant pur autre vie, when he holds for the life of 
another. There is also a peculiar life estate, known as an 
estate or tenancy by the curtesy, which consists of the 
life interest to which a man is by law entitled on the death 
of his wife in the real estate vested in her in fee in the 
event of a child being born alive during the marriage, who 
is capable of inheriting the estate. In such an event, the 
husband after his wife's death becomes seized of the estate 
for his life as tenant by the curtesy. 

Estates less than freehold are technically called chattels, 
of which there are two kinds, viz., chattels real and 
chattels personal ; the former class partaking of the nature 
of real property, as, for instance, a lease for ninety-nine 
years ; the latter consisting principally of moveables, and 
having no concern with realty. Both kinds of chattel 
property devolve on intestacy, not on the heir-at-law as in 
the case of real property, but on the personal representa- 
tives, or next of kin, as personal estate. Chattels real not 
only comprise estates for years, but also estates at will and 
estates at sufferance. An estate at will is where a man 
holding land is liable to be deprived of its possession at the 
will of the owner. An estate at sufferance is where a man 
wrongfully continues in possession of land after his interest 
has determined. 
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Let it be .understood, however, that an estate may be 
either in possession or in expectancy ; the one being where 
a person is entitled immediately, whilst the other is where 
he is entitled in the future to the possession of land. 
There are also two sorts of expectancy known to the law, 
viz., reversions and remainders. A reversion is the residue 
of an estate left in the grantor after some particular estate 
granted away by him has determined. Thus, if A, the 
owner in fee, grant to B for life, the fee at B's death re- 
verts to A and his heirs, and is in fact the reversion. A 
remainder is also the remnant of an estate expectant on 
a particular estate, but which has, together with that 
estate, been granted away. For example, if A has the fee, 
and grant to B for life, with remainder to C in fee, C is of 
course entitled to the. remainder. Then a remainder is 
either vested or contingent; vested, when limited to some 
certain and ascertained person after the determination of 
the preceding estate ; contingent, when limited to an un- 
certain person, or to take effect upon an uncertain event. 
There are, too, what are termed cross remainders, as — by 
way of illustration — suppose a man to give an estate of 
inheritance to his two children, and to direct that on 
failure of the issue of one of them his share shall go to 
the other and his issue, and vice versa. In such a case the 
ulterior estates are called cross remainders, because each 
of the grantees has reciprocally a remainder in the share 
of the other. 

An estate may likewise be held in severalty, or as a 
joint tenancy, tenancy in common, or in coparcenary. An 
estate in severalty is where a man holds in his own right, 
and is therefore disconnected with any one else. A joint 
tenancy is where an estate is acquired by two or more 
persons, in the same land, at the same period, and by the 
same title, so that it be not a title of descent, and the 
limitation does not show that they are to take in distinct 
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shares. The peculiar incident of this estate is that it is 
subject to survivorship ; i. e., in the event of the death of 
one of the parties the entire estate goes to the survivor or 
survivors, A tenancy in common is where two or more 
persons hold the same land under separate titles, or under 
the same title (other than descent), with interests accruing 
at different periods, and where it appears by the grant 
that they are to take distinct shares. With this holding 
there is no entirety of interest, and therefore no survivor- 
ship, but the share of each owner on his death vests in his 
devisee or heir-at-law, as the case may be. An estate in 
coparcenary arises thus. If A be the owner of a fee simple 
or an estate tail, and his next heirs are two or more 
females, then on the death of A the female heirs all 
inherit as coparceners or coheiresses. As in the case of 
a tenancy in common, there is no survivorship, yet the 
undivided nature of the tenancy continues, although the 
interest of each parcener after her death goes to her 
devisee or heir. Coparceners always claim by descent. 

Besides the tenures referred to, there is the well-known 
tenure of copyhold. This is a customary tenure, de- 
pending on the custom of a manor, and the will of the 
lord of such manor. It is being gradually extinguished 
under the operation of the Act 15 & 16 Vict. c. 51, whereby 
provision is made for converting copyholds into freeholds, 
and for regulating the mode and effect of such enfranchise- 
ment. 

Personal property, which in early times mainly con- 
sisted of moveable goods, now comprehends a variety of 
subjects or classes of property besides moveables and 
money; for example, stock in the funds, shares in all kinds 
of undertakings, such as railways, docks, canals, banks, 
mines, and also shares in various companies, such as in- 
surance, steam-ship, gas, and other trading companies, and 
whether incorporated by charter or by Act of Parliament, 

5 
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with or without limited liability, also mortgages, loans, 
promissory notes, bills of exchange, and other negotiable 
securities, as well as copyrights, patents, and other rights. 
All these subjects of property, in addition to other 
chattels, thus come under the denomination of personal pro- 
perty. But this property is not, as before observed, like 
land, the subject of tenure. Therefore no estate can be 
held in personal as in real or landed property, for personal 
property is the subject of absolute ownership, and is 
alienable by modes of transfer which differ from those 
adopted for conveying real property. These forms of 
alienation are too numerous to specify, but are in each 
case governed to some extent by the Statute of Frauds, 
29 Car. II. c. 3, and by Statute 8 & 9 Vict. c. 106, and 
to some extent by custom, as observed in the system and 
practice of conveyancing. With regard to the distribution 
of personal property on intestacy, the rules regulating its 
succession are laid down in the Statutes of Distribution, 
22 & 23 Car. II. c. 10; 29 Car. II. c. 30; i Jac. II. c. 17. 
There are, however, some exceptions to the operation of 
those rules, such as where title-deeds, fixtures, and heir- 
looms are concerned, which, being often connected with 
land, pass with it when disposed of, or if not, descend with 
it to the heir-at-law. 

The equitable distribution which takes place of the 
personal estate in general of an intestate, pursuant to the 
statutes referred to, is based on the Roman or civil law, 
and gives no preference to males over females, nor to the 
whole over the half blood, nor to the paternal over the 
maternal line; therefore it materially differs from the mode 
of descent enforced in regard to real property. Under 
these statutes of distribution the rules established are in 
effect as follows. 

If a man dies intestate, or without leaving a will, and 
leaves a widow and any child or children, or descendants 
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of any child or children, the widow takes one-third of the 
personal estate or effects, after payment of debts, ahd the 
child or children or descendants of such child or children 
take the remaining two-third parts thereof, the descendants 
of any child or children who may have died in the father's 
lifetime taking the share of their parent. The heir-at-law, 
in addition to any lands he may have inherited, takes his 
share with the rest of the children. If there be no widoyvr, 
the whole of the personal estate goes to the child or 
children. If there be no child or children, nor descendants 
of any child or children, the father of the intestate, if 
living, takes the whole of the personal estate, i.e.^ in the 
event of there being no widow; but if the intestate has left 
a widow, then the father takes one half equally with the 
widow. Should the father be dead, the widow is still 
entitled to her moiety, supposing there are no children or 
descendants, whilst the other moiety is divisible in equal 
shares among the mother, brothers, and sisters of the in- 
testatCji if they survive, the brothers and sisters of the half 
blood taking equally with those of the whole blood, and 
children of a brother or sister deceased in the lifetime of the 
intestate stand in the place of the parents, if the mother 
or any brother or sister be living. If only the widow 
and mother survive, they take in equal moieties ; but if 
the mother alone survive, she takes the whole, whilst a 
step-mother has no claim. If there be no mother, brothers 
and sisters of the intestate take equally, the descendants 
of deceased children standing in loco parentis. Save as to 
brothers and sisters' children, there is no similar right of 
representation with the children of more distant relatives. 
If the intestate leave neither widow, mother, brothers, nor 
sisters, the personal estate is divided among the kindred 
next in degree or next of kin. If the intestate were a 
married woman, the whole of her personalty goes to the 
husband if he survive her. 
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Blackstone says, in reference to the various degrees of 
kindred : — 

It is at the first view astonishing to consider the number of lineal 
ancestors which every man has within no very great number of 
degrees ; and so many different bloods is a man said to contain in his 
veins as he hath lineal ancestors. Of these he hath two in the first 
ascending degree, his own parents ; he hath four in the second, the 
parents of his father and the parents of his mother ; he hath eight in 
the third, the parents of his two grandfathers and two grandmothers ; 
and, by the same rule of progression, he hath an hundred and twenty- 
eight in the seventh, a thousand and twenty-four in the tenth ; and at 
the twentieth degree, or the distance of twenty generations, every man 
hath above a million of ancestors, as common arithmetic will demon- 
strate. 

From the prior analysis it will be apparent how widely 
the rules applicable to the distribution of personal pro- 
perty differ from those which regulate the descent of real 
property on intestacy- The one class of rules is equitable 
in its operation, and accords with what might be presumed 
to be the fair and reasonable intention of a man who 
exercised it by making his will. The other class often 
works injustice. There seems to be no valid reason why 
the descent of real property on intestacy should not be 
assimilated to the devolution of personal property. 

In conclusion, the writer wishes to remark that although 
he has only ventured to give a general outline of his 
subject, yet, by reason of its comprehensive nature, he 
has found it somewhat difficult to avoid various ramifica- 
tions, and confine his sketch within the narrow limits of 
these pages. The writer resigns to abler pens the more 
arduous task of expounding the abstruse doctrines and the 
metaphysical subtleties of the law, and so unravelling the 
intricate meshes of its framework. Knowing, moreover, 
that lawyers, as well as other persons, are sometimes 
prone to err in stating too much rather than too little, he 
has endeavoured to steer clear of that temptation, and at 
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the same time keep in view the idea of embodying the 
multum in parvo principle as far as possible. 

An old authority on the law has aptly remarked that 
"the knowledge of the law is like a deep well, out of 
which each man draweth according to the strength of his 
understanding." Yet in steering the legal bark through 
the winding channels of the law it is often difficult, even 
for the skilful pilot, to escape the perils of its shoals and 
quicksands ; and if the frail craft be driven and tossed on 
the troubled sea of litigation, it is still more burdensome 
for the pilot to conduct his convoy safely into the peaceful 
haven of repose. With regard to those legal obstructions 
which still exist, in the form of complications of the law 
itself, it was only lately that the Lord Chief Justice of 
England in one of his speeches forcibly observed : "Justice 
had been brought to every man's door ; now a knowledge 
of the law must be brought to every man. Our law was to 
be found in thousands of volumes and in Acts of Parlia- 
ment without end, which were more or less unintelligible 
by reason of the uncouth and barbarous language in which 
they were expressed." And after advocating codification, 
the Lord Chief Justice added: "The law was not made 
only for lawyers and judges, but for the community, to 
settle the rights of men as between man and man, and it 
could not be brought before every man in too legible, 
intelligible, and perspicuous a form." 
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The following are translations of many of the numerous Latin maxims 
bearing on the law, those selected being mostly taken from the collec- 
tion embodied in Wharton's useful Law Lexicon. 

Reason is the soul of law ; the reason of law being changed, the law 
is also changed. 

Reason is the formal cause of custom. 

Reason can be alleged when the law is defective ; but reason must 
be true and legcd, and not apparent. 

Law is the rule of right, and that which is contrary to the rule of 
right is an injury. 

Law is the highest reason, which commands those things which are 
useful and necessary, and prohibits the contrary. 

Law is a sacred sanction, commanding what is honourable, and 
prohibiting what is contrary. 

The law is the safest helmet ; under the shield of the law none are 
deceived. 

The law intends what is consistent with reason. 

The law speaks to all with the same mouth. 

The law makes use of a fiction where equity subsists. 

The law will always g^ve a remedy. 

The law dislikes delay. 

The law looks forward, not backward. 

The law never allows anything contrary to truth. 

The law cares not for trifles. 

The law is not defective in administering justice. 

The law intends not anything impossible. 

The law regards the order of nature. 

The law aids the ignorant. 

The law punishes a lie. 

The law does not favour the wishes of the dainty. 

The law works harm to no one, does injury to no one. 

The law of necessity is the law of time and place. 

The law is not to be violated by the king. 

The law dispenses what use has approved. 
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The safety of the people is the supreme law. 

The laws are silent amidst arms. 

The custody of the law is stronger than that of mah. 

The disposition of the law is stronger and more equitable than that 
of man. 

The laws consist, not in being read, but in being understood. 

Simplicity is favourable to the laws ; and too much subtilty in law 
is to be reprobated. 

Allegiance is the essence of law ; it is the chain of faith. 

As nature does not do anything by a leap, neither does the law. 

The laws of nature are immutable. 

Laws are abrogated by the same means by which they are con- 
stituted. 

What is done contrary to law, is considered as not done. 

Ignorance of the fact excuses ; ignorance of the law excuses not. 

Politics are to be adapted to the laws, and not the laws to politics. 

Law regards equity. 

Law sometimes follows equity. 

Equity follows the law. 

Where the equities are equal, the common law must prevail. 

Equity operates on the conscience. 

Equity never counteracts the laws. 

Equity is a correction of the law, when too general, in that part in 
which it is defective. 

Equity is tantamount to equality. 

That which is equal and good is the law of laws. 

Justice is to be denied to none. 

Justice is neither to be denied nx)r delayed. 

Justice, truly preventing, is better than severely punishing. 

Justice regards truth alone. 

Let right be done, though the heavens should fall. 

Let nothing be rashly changed. 

Evidence is to be weighed, not enumerated. 

An eye-witness is preferred to others. 

One eye-witness is more than ten ear-witnesses. 

It is the province of the law to determine what right is, and what 
constitutes injury. 

It is the duty of the judge to declare, not to make the law. 

The best interpretation is made from the context. 

As judges do not answer to questions of fact, so juries do not answer 
to questions of law. 

Juries are the judges of fact. 

No one should be judge in his own cause. 

Judgments are the dicta of law, and are accepted as truth. 

A judge is the spokesman of the law. 

A judge ought always to have equity before his eyes. 

A judge cannot punish an injury done to himself. 
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A judge should have two salts; the salt of wisdom, lest he be 
insipid j and the salt of conscience, lest he be diabolical. 

Where there is a right, there is a remedy. 

Public rights are preferred to private. 

A right does not arise out of a wrong. 

All things are presumed against a wrong-doer. 

The king can do no wrong. 

No time or place affects the king. 

The king protects the law, and the law protects right 

Right cannot die. 

Every man's house is his castle. 

Silence gives consent. 

Use your own rights so that you do not hurt another. 

The intention is to be taken for the deed. 

The will, not the consequence, is regarded in crimes. 

The will of a testator is ambulatory until his death. 

No one is bound to an impossibility. 

No one is punished for the crime of another. 

No one can do, through another, what he cannot do through him- 
self. 

No one can transfer to another a greater right than he has himself. 

No one is presumed to be bad. 

No one is bound to accuse himself. 

No one is bound to arm his adversary against himself. 

No one can take advantage of his own wrong. 

No one is the heir of the living. 

No one is punished except for some injury, deed, or default. 

An act does not make one guilty, unless it be his intention to do it. 

Neither an act of God nor of law operates as an injury. 

The burden of proof lies on a plaintiff. 

Let the purchaser beware. 

Let the principal answer. 

You ought to know with whom you bargain. 

The risk of a thing sold, and not yet delivered, is the purchaser's. 

Whatever is affixed to the soil belongs to the soil. 

To write is to act. 

That is certain which can be rendered certain — but that is more 
certain which is certain on the face of it. 

The mention of one person is the exclusion of another. 

What is expressed makes what is silent to cease. 

It is the same thing to say nothing as to say insufficiently. 
■ An action does not arise out of a fraud. 

It is fraud to conceal fraud. 

Fraud and justice never dwell together. 

Fraud and deceit ought not to be beneficial to any one. 

An action does not arise out of a nttde contract, ue,^ one made with* 
out consideration. 

6 
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Debt and contract are of no place. 

A debtor is not presumed to give. 

He who pays tardily pays too little. 

He who gives quickly gives twice. 

He who acts through another acts through himself. 

He who sticks to the letter sticks to the rind. 

Fiction yields to truth ; where there is truth, there is no fiction of 
law. 

Execution is the execution of the law, according to the judgment. 

Custom is the best interpreter of the law. 

Custom is another law. 

A custom ought to be certain ; for an uncertain custom has no 
place. 

Custom and agreement overrule law. 

Necessity overcomes law ; it derides the fetters of law. 

Deeds are more powerful than words. 

The exception proves the rule as to things not excepted. 

A double negative is an affirmative. 

False spelling or false grammar does not vitiate a grant. 

Remove the cause, the effect ceases. 

Remove the foundation, the superstructure falls. 

Whose it is to give, his it is to dispose of. 

Whose is the soil, his it is even to the sky. 
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